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BRIEF FOR APPELLEE 

counterstatement of the case 

This appeal is taken from a judgment of sentence of not less 
than twenty months and not more than five years imposed upon 
the appellant after he had been convicted of larceny from the 
United States on an indictment which alleged that the appel- J 
lant “on, to wit, the nineteenth day of November 1942, and at 
the District of Columbia aforesaid, one microscopic lens of the 
value of one hundred dollars of the goods, chattels and property 
of the United States of America, then and there being found, 
feloniously did steal, purloin, take and carry away; against the 
form of the statute in such case made and provided,” etc. (Tr. 
1). The manager of the Bureau of Animal Industry of the 
Department of Agriculture testified that he was the custodian 
of the property of that bureau including the microscopic lens, j 
The lens was introduced in evidence and identified by the 
witness as the property of the United States. The witness testi¬ 
fied that the lens was reported missing at about 5:00 P. M., on 
November 19, 1942, and witness notified the authorities. The 

(i) 





witness further testified that the lens cost the government 
$125.00. Testimony of the present value of the lens was ex¬ 
cluded on motion of the appellant's attorney (Appellant's App. 
1-2). A detective employed by the Public Buildings Admin¬ 
istration and assigned to the Bureau of Animal Industry, testi¬ 
fied that he arrested the defendant and found the lens concealed 
in the appellant’s underwear. The appellant first stated to this 
detective that he had found the lens, but later admitted that he 
had taken it from the office of the Bureau of Animal Industry 
without authorization. A like admission was made to a detec¬ 
tive of the Metropolitan Police Department, according to the 
latter's testimony. The government then rested and the ap¬ 
pellant without motion of any sort proceeded to introduce evi¬ 
dence (Appellant’s App. 2). 

The defendant testified that he saw four or five microscopic 
lenses on a table in the Agriculture Department Building, no¬ 
ticed an inscription on one of them “Made in Germany” and 
took the lens with the intention of destroying it. His reason 
was that, being of Polish origin, he was infuriated that this 
country was usin e property made by a German concern. He 
stated that any thought of depriving the United States Gov¬ 
ernment of property was furthest from his mind. The appel¬ 
lant also testified that he was in the business of buying and 
selling microscopic lenses, and that in all probability he could 
not get more than five or ten dollars for the lens in question. 
He further testified that the lens was found in his possession 
before he could destroy it as he intended to do. On cross-exami¬ 
nation appellant denied that the lens was concealed in his un¬ 
derwear and said that it was in his pocket. Defendant admitted 
previous convictions of theft (Appellant's App. 2-3). At the 
conclusion of the evidence for the defendant, the court in¬ 
structed the jury on the law of the case. No objection was made 
to any part of the instruction and at the conclusion thereof, 
no exception was taken to any part of the charge and no re¬ 
quest was made for any additional or different charge. No 
motion was made for new trial. After sentence an appeal was 
noted, and there have been now raised for the first time the 
questions which are discussed in the appellant’s brief (Appel¬ 
lant's App. 3-4). 
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STATUTES 

Amendment VIII, Constitution of the United States: 

Excessive bail shall not be required, nor excessive | 
fines imposed, nor cruel and unusual punishments 
inflicted. 

Section 99, Title 18, United States Code: 

Whoever shall rob another of any kind or description 
of personal property belonging to the United States, or 
shall feloniously take and carry away the same, shall be 
fined not more than $5,000, or imprisoned not more than 
ten years, or both. 

Section 100, Title 18, United States Code: 

Whoever shall embezzle, steal, or purloin any money, 
property, record, voucher, or valuable thing whatever, 
of the moneys, goods, chattels, records, or property of 
the United States, shall be fined not more than $5,000, 
or imprisoned not more than five years, or both. 

SUMMARY OF ARGUMENT 

1. The appellant, represented by competent counsel, sat 
through the entire trial without complaining of a single ruling, 
action, or word of the trial court, and without taking a single 
exception. For that reason this appeal, based wholly on points 
raised for the first time on appeal, should be resolved for the 
appellee. 

2. Under the statute it was not necessary to prove value, 
hence the court did not err in not directing an acquittal and in 
not instructing on value. 

3. The sentence, being to a term of imprisonment permissible 
under the statute, was not a cruel and unusual punishment. 

4. The court’s instruction that the evidence of prior con¬ 
victions of the defendant was admitted solely for the purpose 
of impeaching his credibility as a witness, was proper. The 
intent of the instruction was to prevent the jury from accepting 
the evidence as proof of guilt of the offense charged. There 
was no thought at the time that it might be misconstrued to 
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mean that the evidence on this subject should have the effect 
of impeaching the defendant’s credibility; and on analysis now 
it permits of no such construction. 

ARGUMENT 

I 

The appellant ought not to be heard at this late date on points 

not raised at the trial 

The appellant claims error now in that the court did not 
direct a verdict of acquittal. No motion was made that he do 
so. He complains that the court should have given an in- 
I struction that the government was required to prove the value 
! of the property. No such instruction was requested. He com¬ 
plains that the instruction which the court gave as to the pur¬ 
pose of evidence of the defendant’s previous convictions of 
crime was misleading and erroneous. The court’s attention 
was not directed to any possibility that its carefully given 
instruction might mislead the jury. 

It is submitted that if the appellant were to be heard on 
these points raised for the first time after receiving a sentence 
which displeased him, it would work a fraud on the trial court. 
A trial court is entitled to know what position a defendant 
i takes at the trial. For instance, in this case a reading of the 
court’s instruction regarding the previous criminal record of the 
defendant will show that it was designed to eliminate from 
the minds of the jury any thought that the fact of the previous 
criminal conduct of the defendant should be viewed by the 
I jury as indicating his guilt of the offense for which he was 
being tried. The court instructed the jury that the evidence 
was in for a limited purpose. Yet, it is now claimed that the 
jury might have been led to believe that the evidence ought 
to have a certain effect or weight with them. It must be ob¬ 
vious that if any such suggestion had been made to the trial 
judge when he gave that instruction, he would have readily 
amplified his instruction so as to exclude any possible mis¬ 
understanding. Yet the instruction was allowed to stand as 
given, and is now complained of. It is submitted that these 
i points ought to be summarily disposed of, because they were 
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not seasonably raised. See Johnson v. United States , decided 
by the Supreme Court of the United States on February 15. 
1943, and reported 11 Law Week, pp. 4189, 4191. 

II 

! 

It was not necessary for the government to prove value 

| 

The indictment alleged that the defendant did “steal, pur¬ 
loin, take and carry away” a microscopic lens, the property of 
the United States, “of the value of one hundred dollars.” Sec¬ 
tion 99, Title 18, United States Code, makes it an offense, 
among other things, to take and carry away any kind or de¬ 
scription of personal property belonging to the United States. 
Section 100 of Title 18, U. S. Code, makes it an offense, among 
other things, to steal or purloin any money, property, record, 
voucher or valuable thing whatever of the United States. The 
indictment in this case, by charging that the defendant did 
“steal, purloin, take and carry away,” has apparently drawn 
phrases from both statutes. Whatever fault this may be has 
undoubtedly been cured by the verdict (cf. Hagner v. United 
States , 285 U. S. 427, 433 (1932)). Any confusion as to tjhe 
particular statute whose violation was charged has been Re¬ 
solved in favor of the appellant in the imposition of a sentence 
which is permitted by Section 100, which provides a maximum 
punishment of five years, as distinguished from Section 99, 
which provides a maximum of ten years’ imprisonment. 

The appellant's position is that, while no particular quantum 
of value need be established, some value ought to be proved. 
Adopting this view for the moment for the purpose of argu¬ 
ment, it is submitted that some value, that is, a value of at 
least five dollars, was proved. The government witness testi¬ 
fied that the property had cost $125.00 (Appellant’s App. I). 
The appellant, after he took the stand, qualified as an expert 
by stating that he had been in the business of buying and 
selling microscopic lenses for two years, and then testified that 
in all probability he could get no more than five or ten dollars 
for the lens which was in evidence in this case (Appellant's 
App. 3). This letter evidence, coupled with the government 
evidence, as it must be on this appeal (Ercoli v. United Stages, 
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App. D. C., 131 F. (2d) 354, 357 (1942)) was ample proof of 
some value. 

i Regardless of the testimony as to value, we have in this case 
the fact that a microscopic lens, the property of the govern¬ 
ment, was introduced in evidence and submitted to the view 
of the jury. As men of common experience and common sense 
they had the right to conclude from their own observation of 
the article that it was of some value. Comm. v. Burke, 94 Mass. 
(12 Allen) 182 (1866); State v. Gerrish, 78 Maine 20,23 (1885); 
36 Corpus Juris 908, notes 80, 81. 

But the answer to the whole point is that value is not a 
necessary element of the offense charged. Hence, the allega¬ 
tion in the indictment as to the value of the property may be 
treated as surplusage, 1 and proof as to value is not necessary. 

This was specifically held in the case of Clark v. United States, 
268 Fed. 329 (C. C. A. 6th, 1920), in which it was held that 
an indictment charging the stealing or purloining of a gov¬ 
ernment pay check, which had been made out but not de¬ 
livered to the payee, properly charged an offense under Section 
47 of the Criminal Code (which is now Section 100, Title 18, 
XJ. S. Code) and that it was not necessary to allege or to prove 
that the property had any intrinsic value. 

In the case of Donegan v. United States, 287 Fed. 641 
(C. C. A. 2nd, 1922) it was held that telegrams in the file of 
and addressed to the Federal Prohibition Director were the 
subject of larceny under Section 46 of the Criminal Code (Sec¬ 
tion 99, Title 18, U. S. Code). A similar violation was held 
to have occurred in the taking of blank checks in the case of 
Keller v. United States, 168 Fed. 697 (C. C. A. 7th, 1909); 
and in the stealing of postage stamps in the case of Jolly v. 
United States, 170 U. S. 402 (1897). That these latter cases, 
construing Section 99, Title 18, U. S. Code, are authority also 
for Section 100, Title 18, U. S. Code, is decided in the Clark 
case. 268 Fed. 329; and in the case of Crabb v. Zerbst, 99 F. 
(2d) 262 (C. C. A. 5th, 1938) it is declared that the two statutes, 

‘Such is the necessary Implication of the ruling of the Supreme Court 
In the case of Jolly v United State*, 170 U. S. 402 (1897), and it is so in¬ 
terpreted by the Circuit Court of Appeals for the Second Circuit in Donegan 
v. United State*, 287 Fed. 641 (1922). 
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Sections 99 and 100, Title 18, U. S. Code, being a single en¬ 
actment, should be read together and construed alike. 

The argument in the appellant’s brief (pp. 3-6) that tt^e 
word “value” as used in Section 100, Title 18, U. S. Cod&, 
means intrinsic or market value does not find support in the 
case of Clark v. United States, supra. In that case, which con¬ 
strues this very statute, it is pointed out that the fact that time 
and labor has been expended upon the property in that case, 
which was an undelivered government pay check, would give 
it some value within the meaning of that section. A like 
consideration is mentioned by the Supreme Court in the Jolly 
case, construing Section 99, Title 18. U. S. Code, in whicji 
case the court at page 406 (170 U. S.) points out that the mate¬ 
rial and labor expended thereon in the making of postag| 
stamps make those articles things of value within the meanin 
of that section. i 

hi 


The sentence was not a cruel and unusual punishment 

! 

The appellant complains that the sentence constituted a 
cruel and unusual punishment. The point made is that al¬ 
though the sentence was to a term of imprisonment which the 
statute provides for, it was excessive in view of the fact that 
no proof was required as to the particular value of the article 
stolen. The point seems to be that where the offense is not 
an aggravated one, the court is without power to impose thp 
maximum punishment. This argument is unsound as it ife 
undoubtedly the law that a sentence to imprisonment to a 
term permitted by the statute is not a cruel and unusual pun¬ 
ishment. This precise point was made and for the precise 
reason in the case of Clark v. United States, 268 Fed. 329, men¬ 
tioned earlier in this brief. The court ruled that the imposi¬ 
tion of sentence was a matter within the discretion of the triajl 
judge and refused to disturb the sentence. In the case of 
Tincher v. United States, 11 F. (2d) 18 (C. C. A. 4th, 1926) a 
sentence of imprisonment for ten years and a fine of $500.00 
for a violation of the mail frauds statute was held to be not a 
cruel and unusual punishment. A like ruling was made in 
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the case of Jackson v. United States, 102 Fed. 473 (C. C. A. 9th, 
1900) regarding a sentence of ten years for assault with a dan¬ 
gerous weapon. The provision of the sentence “at hard labor” 
was stricken because it was not authorized by the statute. 

IV 

The court’s instruction was proper 

1 The Court instructed the jury as follows: 

Evidence of the defendant’s prior criminal record has 
been introduced in this case. You are instructed that 
such a record is not to be considered by you in deter¬ 
mining whether or not the defendant is guilty of this 
particular charge. Merely because the defendant may 
have been convicted of a crime on some prior occasion 
is no evidence that he is guilty of the present charge. 

1 The criminal record is permitted in evidence for the 
sole purpose of impeaching the credibility of the wit¬ 
ness. It cannot be used for any other purpose, and I so 
instruct you now (Appellant’s App. 3-4). 

No complaint was made of this instruction at the time it was 
given but it is now criticized as in effect instructing the jury 
that it should give to the evidence in question the weight and 
effect of impeachment of the defendant as a witness on his 
own behalf. The instruction does not state or imply that 
meaning at all. The instruction says that the evidence was 
admitted for the sole purpose of impeaching the credibility of 
the witness. A reading of the entire instruction will show that 
it was designed to protect the defendant from having the jury 
weigh the evidence of his criminal record as proof of his guilt 
of the crime for which he was being tried. To instruct a jury 
that certain evidence is admitted for a sole purpose is quite 
different from telling the jury that the evidence shall have that 
effect. The statute (Title 14, Section 305, D. C. Code of 1940) 
provides that evidence of the conviction of crime may be re¬ 
ceived “to affect” the convicted person’s credit as a witness. 
It is submitted that the instruction given was a correct one. 
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CONCLUSION 

It is respectfully submitted that the indictment charged a 
violation of Section 100, Title 18, U. S. Code; that the evidence 
was sufficient to warrant a conviction of that offense; that the 
instructions of the court were proper in all respects; and that 
the judgment of sentence was a legal and proper one and 
should be affirmed. % 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. | 

■ Charles B. Murray, 
Assistant United States Attorney. 
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